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Executive Director
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Re: Application of BellSouth Telecommunications, Inc. to Provide In-Regi'o'tIi

InterLATA Services Pursuant to Section 271 of the Telecommunications
Act of 1996
Docket No. 2001-209-C

Dear Mr. Duke:

Enclosed for filing are the original and fifteen copies of BellSouth
Telecommunications, Inc. 's Motion for Reconsideration of certain portions of Order No.
2004-100 ("the Review Order" ).' If the Commission does not act on this Motion within
tv enty days, it is deemed to be denied and BellSouth's time for filing an appeal will begin
to run. See S.C. Code Ann. $58-9-1200. BellSouth, therefore, respectfully requests that
the Commission grant this Motion as quickly as possible.

As explained in the Motion, the Review Order requires BellSouth to reverse
course and begin calculating payments under the Incentive Payment Plan ("IPP") based
on the mean, instead of the edge of the confidence interval. No evidence in the record of
this proceeding supports this requirement, and the Review Order does not suggest
otherwise. Instead, the Review Order supports this requirement by citing to testimony
that was presented in proceedings that were conducted in 2001. The Commission,
however, necessaril considered and re'ected that testimon in 2002 when it issued its
271 Order holding that payments under the IPP should be calculated based on the edge of
the confidence interval and not the mean. To now reach the polar opposite conclusion
based on the exact same testimony clearly is arbitrary, and it constitutes reversible error.

2004.
BellSouth was served with notice of the entry of the Review Order on March 17.
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This erroneous decision clearly will be costly to BellSouth — if BellSouth
maintains the same performance in the future that it has maintained in the past, it will

nevertheless have to pai more in penalties as a result of this decision. There is no reason
for this result —the Commission itself found that there was no backsliding by BellSouth
during the reviev period. which means that the current method of calculating payments
under the IPP is serving its purpose.

Under these circumstances, BellSouth likely will have to appeal the Review Order
and, as explained in the Motion, a reviewing court likely would reverse the Review
Order. The Commission would then have to sort through how to make BellSouth whole
following such a reversal.

BellSouth, therefore, respectfully requests that the Commission enter an Order on
Reconsideration that vacates Section D and Paragraph 5 (page 11) of the Review Order
and finds that penalties under the IPP should continue to be calculated based on the edge
of the confidence interval in compliance with prior Commission Orders.

By copy of this letter I am serving all parties of record v ith a copy of this motion
as indicated on the attached Certificate of Service.

PWT/nml
Enclosure
cc: Parties of Record

Sincerely,

QAh
Patrick W. Turner

532797



BEFORE THE

PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2001-209-C

BELLSOUTH )
TELECOMMUNICATIONS, INC. - )
APPLICATION TO PROVIDE IN-REGION)
INTERLATA SERVICES PURSUANT TO )
271 TELECOMMUNICATIONS ACT OF )
1996 —SIX-MONTH REVIEW )

BELLSOUTH TELECOMMUNICATIONS, INC. 'S
MOTION FOR RECONSIDERATION

Pursuant to S.C. Code Ann. $58-9-1200 and Regulation 103-881, BellSouth

Telecommunications, Inc. ("BellSouth") respectfully moves the Public Service

Commission of South Carolina ("the Commission" ) to reconsider Section D

("Measurement of Payment in IPP Plan" ) and Paragraph 5 (page 11)of Order No. 2004-

100 ("the Review Order" ).' As explained below, these portions of the Review Order

would be reversed on appeal because: (1) they are not supported by evidence in the

record of this proceeding; and (2) they arbitrarily fail to follow established Commission

precedent. BellSouth, therefore, requests that the Commission enter an Order on

Reconsideration that vacates these portions of the Review Order and finds that payments

under the IPP should continue to be calculated based on the edge of the confidence

See Order, In Re: Application of BellSouth Telecommunications Inc. to Provide
In-Region InterLATA Services Pursuant to Section 27l of the Telecommunications Act of
l996, Order No. 2004-100 in Docket No. 2001-209-C (March 10, 2004). BellSouth does
not seek reconsideration of any other aspect of the Review Order.



interval. consistent with the evidence in this proceeding and in compliance with prior

Commission Orders.

If the Commission does not act on this motion within tv enty days, it is deemed

denied as a matter of law, see S.C. Code Ann. )58-9-1200. and BellSouth's time to file an

appeal of the Review Order will begin to run. BellSouth, therefore, requests that the

Commission rule on this motion as quickly as possible.

I. SUMMARY OF BELLSOUTH'S POSITION

In 2001, the Commission entered its "271 Order, " finding that BellSouth should

be allowed to originate interLATA long distance calls in South Carolina. In that Order,

the Commission adopted BellSouth's proposed Incentive Payment Plan ("IPP")with some

modifications that are not relevant to this Motion. The purpose of the IPP is to prevent

any backsliding by BellSouth in the level of see ice it offers to its wholesale customers,

who are also local exchange companies that compete with BellSouth, following its entry

into the long-distance market. Under the IPP, BellSouth pays penalties on a monthly

basis if certain measurements reveal, to a statistically-significant degree, that BellSouth

provided better service to itself than it provided to its competitors during the time period

under review.

Prior to entering the 271 Order, the Commission conducted extensive hearings

and received evidence on several issues, including whether payments under the IPP

should be calculated from what the 271 Order refers to as the mean (or estimator), or

from the edge of the confidence interval. In its 271 Order, the Commission held, among

other things, that payments under BellSouth's IPP should be calculated from the edge of



the confidence interval. The following hypothetical example demonstrates the effect of

this decision.

Assume that BellSouth completed a given task for its retail customers in an

average of 15 minutes and that it completed the analogous task for a CLEC in an average

of 18 minutes. This represents an observed disparity of 3 minutes (18 minutes minus 15

minutes). Assume further that the 95% confidence interval for the disparity in average

completion times is a range of plus or minus 2 minutes, with a mean of 0 minutes. Under

the Commission's 271 Order, BellSouth would calculate payments for this measurement

under the IPP based on a difference of 1 minute (the 3-minute observed disparity minus

the 2-minute disparity that represents the edge of the confidence interval) instead of

calculating payments based on a difference of 3 minutes (the 3-minute observed disparity

minus the mean of 0). BellSouth has calculated penalties under the IPP in this manner

since the 271 Order became effective.

In January 2003, the Commission issued a Notice of Hearing that. among other

things, asked parties to address whether the Commission should change this methodology

and require payments under the IPP to be calculated from the mean instead of from the

edge of the confidence interval. The only two parties to address this issue —BellSouth

and the Commission Staff —both testified that payments should continue to be calculated

from the edge of the confidence interval. No evidence supporting any other outcome was

presented in this proceeding.

Despite this state of the record, the Review Order requires BellSouth to reverse

course and begin calculating payments under the IPP based on the mean. In the example

discussed above, BellSouth would now be required to calculate payments under the IPP



based on a difference of 3 minutes (the 3-minute observed disparity minus the mean of 0)

instead of calculating the pawnents based on a difference of 1 minute (the 3-minute

observed disparity minus the 2-minute disparity that represents the edge of the confidence

interval). The Review Order cites no evidence from this proceeding to support this

requirement. Instead, the Review Order supports this requirement by citing to testimony

that was presented in the 2001 proceedings. The Commission, however, n~ecessarit

re'ected that testimon in 2002 when it issued its 271 Order holding that penalties should

be calculated based on the edge of the confidence interval and not the mean. To now

reach the polar opposite conclusion based on the exact same testimony clearly is

arbitrary, and it constitutes reversible error.

This erroneous decision clearly will be costly to BellSouth — if BellSouth

maintains the same performance in the future that it has maintained in the past, it will

nevertheless have to pay more in penalties as a result of this decision. There is no reason

for this result —the Commission itself found that there was no backsliding by BellSouth

during the review period, which means that the current method of calculating payments is

serving its purpose. Under these circumstances, BellSouth likely will have to appeal the

Review Order and, as explained below, a reviewing court likely would reverse the

Review Order. The Commission would then have to sort through how to make BellSouth

whole following such a reversal. BellSouth, therefore, respectfully requests that the

Commission enter an Order on Reconsideration that vacates Section D and Paragraph 5

(page 11) of the Review Order and finds that penalties under the IPP should continue to

be calculated based on the edge of the confidence interval in compliance with prior

Commission Orders.



II. PROCEDURAL HISTORY

A. The 271 Proceedings

The federal Telecommunications Act of 1996 ("the Act") allowed BellSouth to

begin originating interLATA toll calls within South Carolina upon a finding by the

Federal Communications Commission ("FCC") that BellSouth met the requirements set

forth in Section 271 of the Act. Before it could make this determination, however, the

FCC was required to consult with this Commission in order to verify BellSouth's

compliance with these requirements. This Commission convened a docket and held

extensive hearings in order to fulfill its duty to consult with the FCC. Following these

hearings, the Commission entered Order No. 2002-77 ("the 271 Order" ) finding, among

other things, that "BellSouth's application for Section 271 authority to provide

interLATA services in South Carolina is hereby approved. "

In the 271 Order, the Commission "adopt[ed] BellSouth's proposed. . . Incentive

Payment Plan ("IPP"). . . with certain modifications. "" In doing so, the Commission

found that the IPP "is a voluntary, self-effectuating penalty plan" and that "[t]he purpose

of IPP is to prevent any 'backsliding' by BellSouth in the level of service it offers to its

competitors after it enters the long-distance market. " The Commission also

"acknowledg[ed] that BellSouth maintains the right to modify the IPP at its own

discretion, subject to Commission approval, and, conversely, to consent to any revisions

See 47 U.S.C. $271(d)(2)(B).
See Order Addressing Statement and Compliance with Section 271 of the

Telecommunications Act of 1996, In Re: Application of BellSouth Telecommunications
Inc. to Provide In-Region InterLA TA Services Pursuant to Section 27I of the
Telecommunications Act of I996, Order No. 2002-77 in Docket No. 2001-209-C at p. 121
(February 14, 2002).

Id. at p. 23.
Id. at p. 28.



to IPP proposed by this Commission or CLECs prior to the revisions entering into

effect. u

Of particular significance to this Motion, the Commission adopted, and did not

~modif, BetlSouth's proposal that payments under the IPP should he calculated from the

edge of the confidence interval. The Commission expressly stated that

while not a chan e to the IPP BellSouth and the Commission will reassess
the payment calculation during the first six-month review of the plan.7

Specifically, the assessment will focus on whether the payment should be
calculated from the estimator (mean) as opposed to the edge of the
confidence level.

The Review Order acknowledges that it reverses this prior Commission decision by

"modiftying] the present measurement of penalties. . . ."

B. The Review Proceedings.

On January 30, 2003, the Commission issued a Notice of Hearing that provided,

in pertinent part, that

Bell South, in cooperation with the Commission, shall reassess the

payment calculation of the IPP. This assessment shall focus specifically
on whether the payment should be calculated from the estimator (mean) as
opposed to the edge of the confidence interval. '

None of BellSouth's competitors filed any testimony or otherwise presented any evidence

in this proceeding. Instead, the Commission's Staff and BellSouth were the only two

parties to address this issue in this proceeding, and both agreed that payments should

Id. at 31.
The Commission found that it would review the IPP on a regular basis and that

the first such review would be held "six months after BellSouth's 271 approval by the
FCC." Id. atp. 25.

Id. at p. 28 (emphasis added). In making this finding, the Commission necessarily
considered and rejected the ATILT testimony that the Review Order relies upon in

changing the method of calculating payments under the IPP.
Review Order at p. 11,$5.
Wee Notice.



continue to be calculated from the edge of the confidence interval. Given that no otherll

party filed any testimony in this proceeding„BellSouth moved the Commission to cancel

the hearing and decide the issues on the basis of the written record. ' The Commission

unanimously granted this motion and entered an order to that effect.

After this Order was entered, and after the parties filed their Briefs, '" the

Commission issued an order that: vacated its decision to decide the issues on the basis of

the written record; set a hearing date; and allowed "parties and the Commissioners an

opportunity to present questions to witnesses regarding the calculation of the penalty

function of the IPP, more specifically the difference between the mean and the

confidence level. . . ."' A hearing was held on August 21, 2003, and witnesses for the

Staff and for BellSouth responded to questions on this issue —the overwhelming majority

of which were presented by then-Commissioner Atkins. In that hearing, BellSouth's

witness, Dr. William Taylor, testified that measuring from the mean would improperly

result in BellSouth's paying penalties when there is no statistically-significant evidence

The summary of the evidence presented by these parties, as well as an analysis of
why their uncontroverted recommendations are entirely appropriate, are set forth at pages
10-13 of the Brief that BellSouth filed with the Commission on May 20, 2003. For the
Commission's convenience, a copy of the cover page and pages 10-13 of that Brief is
attached as Exhibit A to this Motion.

See Motion by BellSouth Telecommunications, Inc. for a Paper Proceeding (filed
March 25, 2003).

See Order Granting Motion for Paper Proceeding, In Re: Application ofBellSouth
Telecommunications Inc. to Provide In-Region InterLATA Services Pursuant to Section
27l of the Telecommunications Act of I996, Order No. 2003-235 in Docket No. 2001-
209-C. (April 15, 2003).

The Staff was "of the opinion that the edge of the confidence interval, not the
estimator (mean) should be used to calculate the payment from the IPP." See Brief of the
Commission Staff at p. 7.

See Order Vacating Order No. 2003-235 and Scheduling Hearing, In Re:
Application of BellSouth Telecommunications Inc. to Provide In-Region InterLATA
Services Pursuant to Section 271 of the Telecommunications Act of 1996, Order No.
2003-449 in Docket No. 2001-209-C at p. 1 (July 9, 2003).



that BellSouth provided better service to itself than to its competitors. ' The Staff agreed,

stating in its Brief that "calculation of a penalty from the parity point may penalize

[BellSouth] for acceptable performance. "' Additionally, the Staffs witness, Dr. James

Spearman, testified that none of the questions presented to him during the hearing caused

him to change his opinion that payments under the IPP should be calculated based on the

edge of the confidence interval rather than the mean. '

The Review Order is dated March 10, 2004, ' and BellSouth was served with

notice of the entry of this Order on March 17, 2004. The Review Order notes that the

only witnesses to address this issue during the hearing agreed that any penalty payment

should be calculated &om the edge of the confidence interval. ' The Review Order then

states that "a different point of view as to how the payment under the IPP should be

d b** * * *db f

the testimony of an AT&T witness that was presented to the Commission in a prior

hearing that that formed the basis for the Commission's 271 Order that required

payments to be calculated from the edge of the confidence interval.

See Tr. at 71-74.
See Brief of the Commission Staff at p. 6.
Tr. at 204.
Order, In Re: Application of BellSouth Telecommunications Inc. to Provide In-

Region InterLATA Services Pursuant to Section 271 of the Telecommunications Act of
1996, Order No. 2004-100 in Docket No. 2001-209-C (March 10, 2004).

See Exhibit B (First page of Review Order with "Received" stamp).
See Review Order at p. 9.
Id. at p. 9 (emphasis added).



III. ARGVMENT

A. A Reviewing Court Would Reverse the Review Order Because it is not
Supported by any Evidence in this Proceeding.

The Supreme Court of South Carolina has a long history of reversing Commission

decisions that are not supported by the evidence in the record. This long and

compelling line of precedent clearly requires a reversal of the Review Order because, as

explained below, no evidence in the record of this proceeding supports the requirement to

measure penalties from the mean rather than from the edge of the confidence interval.

This proceeding was initiated by the Notice of Hearing that the Commission

issued on January 30, 2003. The ~onl testimony addressing the calculation of penalties

that was filed in response to this Notice was the testimony of Staff witness Dr. Spearman

and BellSouth witness Dr. Taylor. Both of these witnesses testified that in calculating

penalties under the IPP, it is appropriate to measure from the edge of the confidence

interval and inappropriate to measure from the mean. Even after being questioned

extensively during the hearing, Dr. Taylor testified that measuring from the mean would

improperly result in BellSouth's paying penalties when there is no statistically-significant

To cite but a few examples, see, Porter v. PSC, 507 S.E.2d 328, 333 (S.C.
1998)(reversed because "the record does not contain substantial evidence supporting the
PSC's conclusion. . . "); Hamm v. PSC, 432 S.E.2d 454, 457 (S.C. 1993) (reversed
because "no evidence exists that adequately supports the Commission's conclusion. . .
."); Hamm v. PSC, 422 S.E.2d 110, 113 (S.C. 1992)(reversed because the rate of return
set forth in the Commission's order "is not supported by substantial evidence in the
record. "); 8'elch Moving and Storage Co. v. PSC, 391 S E 2d 556, 557 (S C.
1990)(reversed because "[t]his record contains no substantial evidence that the public
interest and necessity are presently being served. . . ."); Hamm v. PSC, 352 S.E.2d 476,
478 (S.C. 1987)(reversed because "[t]here is no evidence of any effort by [the utility] to
insure that [its agent's work] complied with the [applicable] standards. "); Parker v. PSC,
314 S.E.2d 597, 599 (S.C. 1984)(reversed because "there is no evidentiary showing of the
facts upon which the opinion is predicated").
24 Some of the many reasons supporting this uncontroverted testimony are set forth
in Exhibit A.



evidence that BellSouth provided better service to itself than to its competitors. 25

Similarly, after extensive questioning during the hearing, Dr. Spearman testified that

none of the questions presented to him during the hearing caused him to change his

opinion that the measurement should be taken from the edge of the confidence interval

rather than the mean. 26

Accordingly, there is no evidence in this proceeding to support the Review

Order's requirement to calculate penalties based on the mean, as opposed to the edge of

the confidence interval. This alone is grounds for reversal of the Review Order, but in

this case the absence of such evidence is particularly significant. The "mean versus edge

of the confidence interval" question clearly involves the application of statistical theory,

and "[t]he general rule is that statistical evidence must be supported by expert testimony. "

See Lott v. 8'estinghouse Savannah River Co. , 200 F.R.D. 539, 546 (D.S.C. 2000). Dr.

Taylor's testimony that penalties should be measured &om the edge of the confidence

interval clearly complies with this rule —Dr. Taylor has a masters degree in statistics, he

is a licensed statistician, and he has testified in courts as an expert in statistics. In27

contrast, no expert in statistics presented any testimony in this proceeding that supports

the Review Order's requirement to measure penalties &om the mean.

See Tr. at 71-74.
Tr. at 204.
See Tr. at 71.

10



B. A Reviewing Court Would Reverse the Review Order Because it
Arbitrarily Fails to Follow Established Commission Precedent.

An administrative agency like the Commission -cannot act arbitrarily in failing to

follow established precedent. " South Carolina courts have explained that

A decision is arbitrary if it is without a rational basis. is based alone on
one's will and not upon any course of reasoning and exercise of judgment,
is made at pleasure, v ithout adequate determining principles, or is
governed by no fixed rules or standards.

The Commission undeniably established the precedent that payments under the IPP

should be calculated from the edge of the confidence interval and not from the mean.

The Review Order undeniably fails to follow this established precedent. The Review

Order, therefore, would be reversed on appeal because, as explained below, the decision

not to follow this established precedent was arbitrary.

The Review Order explains that the Commission's decision not to follow

established precedent is based upon "a different point of view as to how the payment

under the ipp should be measured" that was "expressed before this Commission ~in a rior

case." ' The Review Order explains that in the 2001 hearings, an ATBcT witness had

"stated a belief that, although it was acceptable to use the. . . edge of the confidence

interval to detect and confirm lack of parity, the penalty for any lack of parity should be

based on the . . . mean. " The Review Order then addresses an analogy to speeding

330 Concord Street Neighborhood Ass 'n v. Campsen, 424 S.E.2d 538, 540 (S.C.
Ct. App. 1992).

Deese v. South Carolina State Bd. of Dentistry, 332 S.E.2d 539, 541 (S.C. Ct.
App. 1985) (citing Hatcher v. South Carolina District Council ofAssemblies of God, Inc. ,

226 S.E.2d 253 (S.C. 1976); Turbeville v. Morris, 26 S.E.2d 821 (S.C. 1943)).
See 271 Order at 28.
Review Order at 9 (emphasis added).
Id.

11



fines that was proffered by AT&T's witness in that prior case. Based on this testimony

from the prior case, the Review Order requires BellSouth to modify "the present

methodology used for measuring the payment under the IPP Even if it were

proper to rely on evidence presented in a prior case in reaching a decision in this case

(and it is not), this decision is arbitrary for at least three reasons.

First, the testimony the Review Order relies upon is the exact same testimony that

the Commission heard, carefully considered, and necessaril re'ected when, in the 271

Order, it decided that penalties should be calculated based on the edge of the confidence

interval and not the mean. To now reach the polar opposite conclusion based on the

exact same testimony clearly is arbitrary, and it constitutes reversible error.

Second, as the Commission noted in the 271 Order, "the purpose of IPP is to

prevent any 'backsliding' by BellSouth in the level of service it offers to its competitors

after it enters the long-distance market. " In the Review Order, the Commission found

that "there wasnobackslidin b BellSouthdurin thereview eriod" andnopartyhas

challenged that finding. In other words, the IPP the Commission adopted —which

measures penalties based on the edge of the confidence interval —clearly is serving its

stated purpose. The Review Order's reversal of its established precedent, therefore, is

arbitrary because it is neither necessary nor appropriate to further the purpose of the IPP.

Third, the Commission has "acknowledg[ed] that BellSouth maintains the right to

modify the IPP at its own discretion, subject to Commission approval, and, conversely, to

33

34

35

36

37

jd.
Id. at 10.
See 271 Order at 28; Review Order at p. 11, tt5
271 Order at 28.
Review Order at 10 (emphasis added).

12



consent to any revisions to the IPP proposed by this Commission or CLECs prior to the

revisions entering into effect. "'" BellSouth has not consented to revising the method by

which payments under the IPP are calculated, and the testimony of both Dr. Taylor and

Dr. Spearman supports Bel1South's position.

CONCLUSION

For all of the reasons set forth above, the Review Order's requirement to calculate

payments under the IPP based on the mean would be reversed on appeal. BellSouth,

therefore, respectfully requests that the Commission enter an Order on Reconsideration

that vacates Section D ("Measurement of Payment in IPP Plan" ) and Paragraph 5 (page

11) of the Review Order and finds that payments under the IPP should continue to be

calculated based on the edge of the confidence interval in compliance with prior

Commission Orders.

Respectfully submitted, this 26th day of March, 2004.

Patrick Turner
Room 5200
1600 Williams Street
Columbia, South Carolina 29201
(803) 401-2900

532175

R. Douglas Lackey
J. Phillip Carver
675 W. Peachtree Street, Suite 4300
Atlanta, Georgia 30375
(404) 335-0710

271 Order at 31.

13
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BEFORE THE

PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2001-209-C

BELLSOUTH )
TELECOMMUNICATIONS, INC. - }
APPLICATION TO PROVIDE IN-REGION)
INTERLATA SERVICES PURSUANT TO )
271 TELECOMMUNICATIONS ACT OF )
1996—SIX-MONTH REVIEW )

BRIEF OF BELLSOUTH
TELECOMMUNICATIONS, INC.

INTRODUCTION

The origin of this proceeding appears in the Order Addressing Statement and

Compliance with Section 271 of the Telecommunications Act of 1996 (Order No. 2002-

77)("271 Order" ), which this Commission issued February 14, 2002. Specifically, the

271 Order provided that "every six months, the Commission shall conduct a review of the

performance data and the IPP. . ."(271 Order, p. 120). The stated purpose of this review

is to "monitor BellSouth's performance and to prevent backsliding on the part of

BellSouth. " (271 Order, p. 25). The 271 Order also required the following:

9. Within the first six month review period, BellSouth, in cooperation
with the Commission, shall reassess the payment calculation of the IPP.
Specifically, the assessment shall focus on whether the payment should be
calculated from the estimator (mean) as opposed to the edge of the
confidence interval.

(271 Order, p. 120).

On January 30, 2003, the Commission issued a Notice of Hearing, which set a

hearing for April 2, 2003 to consider all issues that are part of the six-month review. In



ISSUE II: Should Payment Under The 1PP be Calculated From The Estimator
(Mean) As Opposed To The Edge Of The Confidence Interval?

Summary Of BellSouth's Position

No. Payment should continue to be calculated from the edge of the confidence

interval. The use of the confidence interval will assure that BellSouth pays penalties

when it truly provides service that is not in parity, and that BellSouth will not be

penalized for the occurrence of random events. Use of the estimator (mean) would

penalize BellSouth when BellSouth is actually rendering service at parity.

Discussion

Dr. William E. Taylor testified on behalf of BellSouth that the appropriate

calculation should be done from the edge of the confidence interval rather than the

estimator. In his testimony, Dr. Taylor defined these terms in the following way. The

"edge of the confidence interval" is "the point used to determine whether a statistically

significant departure from parity has occurred. "
(Taylor Testimony, pp. 13-14). Further,

'this reference point is often called the 'detection point' because it marks the dividing

line between the proven lack of parity and unproven (and merely suspected) disparity. "

(~id. . Dr. Taylor defined the estimator (or mean point) as "the point at which the

measured average service quality is exactly the same for both. . . [BellSouth and CLEC] .

. . transactions. "
(~id. . He also testified that "this reference point is often called the

'parity point' because the measured average service quality is the same for both types of

transactions. "
(~ld. .

10



In simple terms, Dr. Taylor supported the use of the edge of the confidence

interval because, under this approach, BellSouth will appropriately pay penalties when

the service that it provides to the CLEC is not at parity with the service it provides to

itself. Use of the estimator (mean) could inappropriately result in BellSouth paying

penalties to CLECs even though it is rendering service at parity. In this regard, Dr.

Taylor stated the following:

There can be many factors that give rise to an observed disparity in a
given situation; some of those factors may be systemic (over which the
ILEC has control) and others may be purely random (chance events,
including measurement error, over which the ILEC has no control).
Because of this fact, any observation of a difference of average service
quality between the two types of transactions must first be subjected to a
test that establishes that the observed disparity could not have arisen
purely due to chance and can be attributed to a systemic failure.

(Taylor Testimony, pp. 7-8).

As Dr. Taylor also explained,

In the IPP, the mere finding of a difference in average service quality for
the two types of transactions is not conclusive proof of a lack of parity.
Rather, any disparity that is observed must be large enough to overcome
what may be termed a 'zone of uncertainty' that is created by the
unpredictable effects of random events. Only then would that observed
disparity be considered 'statistically significant,

' i.e., established as a
proven lack of parity.

(Taylor Testimony, p. 9).

All of this leads to "the logical conclusion that the penalty payment should be calculated

from the edge of the confidence level. " (Taylor Testimony, p. 13).

In contrast, if the estimator, or parity point, were used, then BellSouth would be

found to provide service that is not at parity, even though the observed disparity may well

be the result of random events. In this case, as Dr. Taylor testified, BellSouth would be



required to pay excessive penalties that are not appropriate to the level of service that it

renders:

Suppose a lack of parity is first established using the statistical test. If the

associated penalty is then measured from the parity point, rather than the

detection point, the size of that penalty payment would be larger than it

ought to be. Effectively, the penalty calculation would ignore random

events and measurement error and count transaction as having failed the
'at or better than parity' requirement even when there is insufficient
statistical evidence for the conclusion that CLECs have received less-than-

parity service. Such a penalty calculation would impose an unfair burden

on the ILEC and generate a windfall payment for its competitors.

(Taylor Testimony, p. 15).

Finally, Dr. Taylor testified that utilizing the edge of the confidence interval

would not create the prospect of unduly benefiting BellSouth because the IPP utilizes a

truncated Z-Test to detect the lack of parity and to set penalties. The use of the truncated

Z-test means that any transactions in which the CLECs "receive better-than-parity service

are not even considered in the test. This rules out any possibility of rewarding or giving

credit to BellSouth for having provided better-than-parity service for its CLEC

transactions. "
(Taylor Testimony, p. 19). Thus, "the odds of BellSouth. . . paying

penalties are greatly increased. "
(~ld. .

The only other witness to file testimony on this issue was the Staff witness, Dr.

Spearman, who also concluded that "using the edge of the confidence interval (detection

point). . . [is]. . . appropriate.
"

(Spearman Testimony, p. 6). Dr. Spearman stated that he

first expressed this opinion during the 271 proceeding, and his opinion has not changed.

(l~d. . Dr. Spearman further testified as follows:

An incentive payment calculated from the parity point may penalize
BellSouth for acceptable performance. Since BellSouth receives no
payment from the competitive local exchange carriers for performance
exceeding the parity point, BellSouth can never recover any incentive
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overpayment that would occur as a result of calculating payments from the
parity point.

(Spearman Testimony, p. 7).

Therefore, Dr. Spearman concluded that "there is no statistical basis for using the

benchmark or parity point instead of the edge of the confidence interval for calculating

incentive payments.
"

(~id. .

Thus, only two witnesses testified on this issue. Both witnesses reached the same

conclusion, that the edge of the confidence interval should continue to be utilized for the

calculation of penalties under the IPP, rather than the estimator (mean). There is no

record evidence to the contrary. Based on the uncontroverted testimony in this

proceeding, the edge of the confidence interval should continue to be utilized for the

calculation of penalties under the IPP, rather than the estimator (mean).

ISSUE III: Whether BellSouth Should Provide At Least One A Tier I Penalty For
The Metrics Associated With The Change Control Process?

Summary of BellSouth's Position

BellSouth should not be required to provide a Tier 1 penalty for any measurement

of the Change Control Process ("CCP"). The combination of the existing CCP

measurements, the existing Tier 2 CCP penalties, and the other penalties associated with

primary processes to which the CCP applies are more than sufficient to ensure that

BellSouth will comply with its obligations. Moreover, having a Tier 1 penalty would

cause logistical problems, and could inappropriately encourage the CLECs to game the

system.
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BEFORE

THE PUBLIC SERVICE COMtVIISS ION QF

SOUTH CAROLINA

DOCKET NO. 2001-209-C - ORDER NO. 2004-100

MARCH 10, 2004

IN RE: Application of BellSouth Telecommunications, ) ORDER
Inc. for a Certificate of Public Convenience and )
Necessity to Provide In-Region InterLATA )
Services Pursuant to Section 271 of the )
Telecommunications Act of 1996. )

I. INTRODUCTION

This matter comes before the Public Service Commission of South Carolina (the

Commission) on the six-month review of BellSouth Telecommunications, Inc. 's

(BellSouth's or the Company's) 271 performance data, the Tier One penalty regarding

the Change Control Process {CCP),the Commission StafFs proposed mediation process,

and for reconsideration of the measurement of payment in the Incentive Payment Plan

(IPP) itself. Initially, the Commission granted BellSouth's Motion for a paper proceeding

in Order No. 2003-235. After the issuance of Order No. 2003-235, BellSouth filed a

Proposed Order and Brief, and the Commission Staff filed a Brief with the Commission.

On July 1, 2003, the six-month review was placed on the Commission's agenda for

disposition. On July 9, 2003, the Commission issued Order No. 2003-449, vacating Order

No. 2003-235 and scheduling a hearing. The Commission held in that Order that a

hearing should be scheduled to "allow interested parties and the Commissioners an

opportunity to present questions to witnesses regarding the calculation of the penalty

function of the IPP, more specifically, the difference between the mean and
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND

)
) CERTIFICATE OF SERVICE
)

The undersigned, Nyla M. Laney, hereby certifies that she is employed by the

Legal Department for BellSouth Telecommunications, Inc. ("BellSouth") and that she has

caused BellSouth Telecommunications, Inc. 's Motion for Reconsideration in Docket No.

2001-209-C to be served upon the following this March 26, 2004:

Elliott F. Elam, Jr., Esquire
S. C. Department of Consumer Affairs
3600 Forest Drive, 3' Floor
Post Office Box 5757
Columbia, South Carolina 29250-5757
(Consumer Advocate)
(U. S. Mail and Electronic Mail)

Sonia Daniels
Law & Government Affairs
AT&T —Southern Region
1200 Peachtree Street, NE, Rm. 4080
Atlanta, Georgia 30309
(AT&T)
(U. S. Mail and Electronic Mail)

Jocelyn G. Boyd, Esquire
Staff Attorney
S. C. Public Service Commission
Post Office Box 11649
Columbia, South Carolina 29211
(PSC Staff)
(U. S. Mail and Electronic Mail)

Russell B. Shetterly, Esquire
P. O. Box 8207
Columbia, South Carolina 29202
(Knology of Charleston and Knolog, of
South Carolina, Inc.)
(U. S. Mail and Electronic Mail)



Darra W. Cothran, Esquire
Woodward, Cothran & Herndon
1200 Main Street, 6th Floor
Post OA&ce Box 12399
Columbia, South Carolina 29211
(MCI WorldCom Network Service, Inc.
MCI WorldCom Communications and

MCImetro Access Transmission Services, Inc.)
(U. S. Mail and Electronic Mail)

John F. Beach, Esquire
John J. Pringle, Jr., Esquire
Ellis Lawhorne & Sims, P.A.
Post OITice Box 2285
Columbia, South Carolina 29202
(Resort Hospitality Services, Inc. , NuVox
Communications, Inc. , AIN and Momentum Business
Solutions„ Inc.)
(U. S. Mail and Electronic Mail)

Marsha A. Ward, Esquire
Kennard Woods, Esquire
MCI WorldCom, Inc.
Law and Public Policy
6 Concourse Parkway, Suite 3200
Atlanta, Georgia 30328
(MCI)
(U. S. Mail and Electronic Mail)

Frank R. Ellerbe, Esquire
Bonnie D. Shealy, Esquire
Robinson, McFadden & Moore, P.C.
1901 Main Street, Suite 1500
Post OAice Box 944
Columbia, South Carolina 29202
(NewSouth Communications Corp. , SCCTA and SECCA
and KMC Telecom III, Inc.)
(U. S. Mail and Electronic Mail)



Genevieve Morelli
Andrew M. K.lein

Kelley, Drye & Warren, LLP
1200 19' Street, N. W.
Washington, D.C. 20036
(KMC Telecom III, Inc.)
(U. S. Mail and Electronic Mail)

John D. McLaughlin, Jr.
Director, State Government Affairs
KMC Telecom, Inc.
1755 North Brown Road
Lawrenceville, GA 30043
(KMC Telecom)
(U. S.Mail and Electronic Mail)

Edward Phillips
Attorney
141111Capital Blvd.
Wake Forest, NC 27587-5900
(Sprint/United Telephone)
(U. S. Mail and Electronic Mail)

Scott A. Elliott, Esquire
Elliott & Elliott
721 Olive Street
Columbia, South Carolina 29205
(Sprint/United Telephone)
(U. S. Mail and Electronic Mail)

Marty Bocock, Esquire
Director of Regulatory Affairs
1122 Lady Street, Suite 1050
Columbia, South Carolina 29201
(Sprint/United Telephone Company)
(U. S. Mail and Electronic Mail)

Faye A. Flowers, Esquire
Parker Poe Adams & Bernstein LLP
1201 Main Street, Suite 1450
Columbia, South Carolina 29202
(US LEC)
(U. S. Mail and Electronic Mail)



William R. Atkinson, Esquire
3100 Cumberland Circle
Cumberland Center II

Atlanta, Georgia 30339-5940
(Sprint Communications Company L.P.)
(U. S. Mail and Electronic Mail)

Andrew O. Isar
Director —State Affairs
7901 Skansie Avenue, Suite 240
Gig Harbor, WA 98335
(ASCENT)
(U. S. Mail and Electronic Mail)

Nanette Edwards, Esquire
ITC DeltaCom Communications, Inc.
4092 S. Memorial Parkway
Huntsville, Alabama 25802
(U. S.Mail and Electronic Mail)

Timothy Barber, Esquire
Womble, Carlyle, Sandridge & Rice
3300 One First Union Center
301 South College
Suite 3300
Charlotte, North Carolina 20202
(AT&T)
(U. S. Mail and Electronic Mail)

Traci Vanek, Esquire
McKenna & Cuneo, LLP
1900 K Street, N.W.
Washington, DC 20006
(AT&T)
(U. S.Mail and Electronic Mail)

Tami Azorsky, Esquire
McKenna & Cuneo, LLP
1900 K Street, N. W.
Washington, DC 20006
(AT&T)
(U. S. Mail and Electronic Mail)



Michael Hopkins, Esquire
McKenna & Cuneo, LLP
1900 K Street, N. W.
Washington, DC 20006
(AT&T)
(U. S. Mail and Electronic Mail)

William Prescott, Esquire
1200 Peachtree Street, N.E.
Suite 8100
Atlanta, Georgia 30309
(AT&T)
(U. S. Mail and Electronic Mail)

John A. Doyle, Jr., Esquire
Parker, Poe, Adams & Bernstein, L.L.P.
150 Fayetteville Street Mall, Suite 1400
Raleigh, North Carolina 27602
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(U. S. Mail and Electronic Mail)
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